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3HUKDSV RQH PLJKW DVVXPH WKDW $OGLQL¶V VWRU\ ZRXOG HQG KHUH²WKDW
2IILFHU-RKQVRQZRXOGUHVWUDLQ$OGLQLWKDW$OGLQLZRXOGVLWLQWKHFHOOXQWLOKLV
SKRWRJUDSK FRXOG EH WDNHQ DQG WKDW WKH ERRNLQJ SURFHVV ZRXOG XOWLPDWHO\
FRQFOXGH 7KDW DVVXPSWLRQ ZRXOG EH ZURQJ $IWHU 2IILFHU -RKQVRQ¶V LQLWLDO
DOWHUFDWLRQZLWK$OGLQLVHYHUDORWKHURIILFHUVHQWHUHGWKHFHOOWRRN$OGLQLWRWKH
JURXQGDQG³YLFLRXVO\EHDW´KLPDVKHODLGLQDVXEPLVVLYHSRVLWLRQ$OGLQL¶V
ERG\ ZDV WKHQ KHOG IDFH GRZQ DQG HOHYDWHG DERYH WKH IORRU ZLWK DQ RIILFHU
KROGLQJ HDFK RI KLV OLPEV LQ D ³FUXFLIL[ RU 9LWUXYLDQ 0DQ SRVLWLRQ´ 7KH







$OGLQL VFUHDPHG LQ DJRQL]LQJ SDLQ DQG UHTXHVWHG WKDW WKH RIILFHUV ³MXVW NLOO


















Barton: Uncertain Immunity: Assessing Qualified Immunity in the Context o
Disseminated by The Research Repository @ WVU, 2020






DJDLQ $OGLQL ZDV SODFHG LQ DQRWKHU FHOO ZLWK D KRRG RYHU KLV IDFH DQG ZDV
UHVWUDLQHG LQDFKDLU IRUQHDUO\ WKUHHKRXUV$W$0$OGLQLZDV ILQDOO\
UHOHDVHGIURPKLVUHVWUDLQWVZKHQKLVJLUOIULHQGDQGIULHQGSDLGKLVERQG$IWHU
$OGLQL¶V UHOHDVH KHZDV WUDQVSRUWHG E\ KLV IULHQGV WR0LDPL9DOOH\+RVSLWDO
ZKHUHKH UHFHLYHG WUHDWPHQW IRUKLV LQMXULHV7KHKRVSLWDO¶VPHGLFDO UHFRUGV























 (DPRQQ2¶+DJDQJudicial Illumination of the Constitutional “Twilight Zone”: Protecting 
Post-Arrest, Pretrial Suspects From Excessive Force at the Hands of Law Enforcement%&
/5(9
 7LPRWK\-)ODQDJDQ	0LFKDHO69DXJKQPublic Opinion About Police Abuse of Force
in32/,&(9,2/(1&(:LOOLDP$*HOOHU	+DQV7RFKHGV
 0HJDQ%UHQDQAmid Pandemic, Confidence in Key U.S. Institutions Surges*$//83$XJ
  KWWSVQHZVJDOOXSFRPSROODPLGSDQGHPLFFRQILGHQFHNH\LQVWLWXWLRQV
VXUJHVDVS[
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$GPLWWHGO\$OGLQL¶V FDVH LV QRW JHQHUDOO\ WKRXJKW RI LQ D GLVFXVVLRQ
FHQWHUHGRQSROLFHEUXWDOLW\&RQVLGHUUHFHQWFDVHVFDXVLQJQDWLRQDORXWUDJHRYHU
SROLFH EUXWDOLW\ (ULF *DUQHU 0LFKDHO %URZQ )UHGGLH *UD\ 3KLODQGR
&DVWLOH DQG QRZ²PRVW UHFHQWO\²*HRUJH )OR\G -DFRE %ODNH DQG
%UHRQQD7D\ORU:KLOHHDFKRIWKHVHLQFLGHQWVDUHDWOHDVWHTXDOO\DVDSSDOOLQJ
DV$OGLQL¶VDQGFHUWDLQO\GHVHUYHWREHGHQRXQFHGE\WKHSXEOLFDWODUJHHDFK
LQFLGHQW VKDUHV D FRPPRQ FKDUDFWHULVWLF GLVWLQFW IURP$OGLQL¶V WKH LQFLGHQWV
RFFXUUHG EHIRUH WKH YLFWLPVZHUH GHWDLQHG RU ³VHL]HG´ E\ ODZ HQIRUFHPHQW
1RQHWKHOHVV WKH FLUFXPVWDQFHV VXUURXQGLQJ $OGLQL¶V FDVH DUH SDUWLFXODUO\
LPSRUWDQWEHFDXVHIHGHUDOFLUFXLWVDUHVSOLWDV WRZKLFKFRQVWLWXWLRQDOVWDQGDUG
DSSOLHVWRWKHULJKWVDIIRUGHGWRDUUHVWHHVZKRH[SHULHQFHSROLFHEUXWDOLW\DIWHU
WKH LQLWLDO DUUHVW EXW EHIRUH D MXGLFLDO GHWHUPLQDWLRQ RI SUREDEOH FDXVH

 Id.
 -'DYLG*RRGPDQEric Garner Died in a Police Chokehold. Why Has the Inquiry Taken 
So Long? 1< 7,0(6 1RY   KWWSVZZZQ\WLPHVFRPQ\UHJLRQHULF
JDUQHUWULDOQ\SGKWPO
 7LPRWK\:LOOLDPVFive Years After Michael Brown’s Death, His Father Wants a New 
Investigation 1< 7,0(6 $XJ    30
KWWSVZZZQ\WLPHVFRPXVIHUJXVRQPLFKDHOEURZQKWPO
 -RVKXD%DUDMDVFreddie Gray’s Death Ruled a Homicide3%60D\$0
KWWSVZZZSEVRUJQHZVKRXUQDWLRQIUHGGLHJUD\VGHDWKUXOHGKRPLFLGH
 &DPLOD 'RPRQRVNH 	 %LOO &KDSSHOO Minnesota Gov. Calls Traffic Stop Shooting 
“Absolutely Appalling at All Levels” 135 -XO\    $0
KWWSVZZZQSURUJVHFWLRQVWKHWZRZD\SROLFHVWRSHQGVLQEODFN
PDQVGHDWKDIWHUPDWKLVOLYHVWUHDPHGRQOLQHYLGHR
 -HQQLIHU%URRNVGeorge Floyd and the City That Killed Him67$575,%0D\
 $0 KWWSVZZZVWDUWULEXQHFRPEURRNVJHRUJHIOR\GDQGWKHFLW\WKDWNLOOHG
KLP
 6KD\QGL5DLFHJacob Blake Shooting: What Happened in Kenosha, Wis.?:$//67 -
$XJKWWSVZZZZVMFRPDUWLFOHVMDFREEODNHVKRRWLQJZKDWKDSSHQHGLQNHQRVKD
ZLVFRQVLQ
 5LFKDUG$2SSHO-U'HUULFN%U\VRQ7D\ORU	1LFKRODV%RJHO%XUURXJKVWhat We Know 
About Breonna Taylor’s Case and Death 1< 7,0(6 6HSW  
KWWSVZZZQ\WLPHVFRPDUWLFOHEUHRQQDWD\ORUSROLFHKWPO
 %UDQGRQ - 'HP\DQ $OGLQL Y -RKQVRQ: The Fourth or Fourteenth Amendment—Which 
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&RQVHTXHQWO\WKHULJKWVJXDUDQWHHGWRVXFKDUUHVWHHVE\WKH&RQVWLWXWLRQUHPDLQ
XQFHUWDLQ
7KLV FLUFXLW VSOLW LV SDUWLFXODUO\ UHOHYDQW LQ WKH FRQWH[W RI TXDOLILHG
LPPXQLW\EHFDXVHTXDOLILHGLPPXQLW\LVWKHLQLWLDOKXUGOHWKDWH[FHVVLYHIRUFH
SODLQWLIIVPXVW FOHDU)RU H[FHVVLYHIRUFHSODLQWLIIV WRKDYH WKHPHULWVRI WKHLU
FODLP GHFLGHG WKH\ ILUVW PXVW HVWDEOLVK  WKDW WKH RIILFHU YLRODWHG D




7KH PDMRULW\ RI IHGHUDO FLUFXLWV DSSO\ WKH )RXUWK $PHQGPHQW¶V
³REMHFWLYHUHDVRQDEOHQHVV´VWDQGDUGWRH[FHVVLYHIRUFHFODLPVDULVLQJDIWHU WKH
LQLWLDODFWRIDUUHVWEXWEHIRUHDMXGLFLDOGHWHUPLQDWLRQRISUREDEOHFDXVH2Q
WKH RWKHU KDQG D PLQRULW\ RI IHGHUDO FLUFXLWV KDYH DSSOLHG WKH )RXUWHHQWK
$PHQGPHQW¶V ³VKRFN WKH FRQVFLHQFH´ VWDQGDUG WR H[DPLQH DQ LQGLYLGXDO¶V
FRQVWLWXWLRQDO SURWHFWLRQV XQGHU VXFK FLUFXPVWDQFHV 7KLV VWDQGDUG SUHVHQWV
³>D@VXEVWDQWLDOO\KLJKHUKXUGOHWRPDNHDVKRZLQJRIH[FHVVLYHIRUFH´WKDQ
WKH )RXUWK $PHQGPHQW¶V REMHFWLYH UHDVRQDEOHQHVV VWDQGDUG ,Q IDFW WKH
6XSUHPH&RXUWKDVQRWHGWKDW³RQO\WKHPRVWHJUHJLRXV>RIILFLDOFRQGXFW@FDQEH
VDLGWREHµDUELWUDU\¶´HQRXJKWRVDWLVI\WKH)RXUWHHQWK$PHQGPHQW¶V³VKRFNWKH
FRQVFLHQFH´ VWDQGDUG &RQVHTXHQWO\ WKH GLVWLQFWLRQ EHWZHHQ WKH WZR
FRQVWLWXWLRQDOVWDQGDUGVSOD\VDQLPSRUWDQWDQGSRWHQWLDOO\GLVSRVLWLYHUROHLQ
DQDO\]LQJ ZKHWKHU ODZ HQIRUFHPHQW RIILFHUV DUH HQWLWOHG WR WKH GHIHQVH RI
TXDOLILHGLPPXQLW\

















 See,ODQ:XUPDQQualified Immunity and Statutory Interpretation6($77/(81,9/
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WKHLU HJUHJLRXV DFWLRQV +RZHYHU WKLV GHEDWH²DOEHLW FRPSOHWHO\ YDOLG DQG
MXVWLILHG²LVQRWWKHIRFXVRIWKLV1RWH5DWKHUWKLV1RWHDGGUHVVHVDQDUURZOHJDO
TXHVWLRQ ZLWKLQ WKH UHDOP RI TXDOLILHG LPPXQLW\ DQG H[FHVVLYHIRUFH
MXULVSUXGHQFH+RZKDVWKHFLUFXLWVSOLWLGHQWLILHGDERYHDIIHFWHGWKHPHULWVRI
SODLQWLIIV¶H[FHVVLYHIRUFHFODLPVDQGZKDWFDQEHGRQHPRYLQJIRUZDUG
WR DVVXUH WKDW WKRVH LQGLYLGXDOV KDUPHG E\ SROLFH XVH RI H[FHVVLYH IRUFH DUH
DGHTXDWHO\UHPHGLHG"
:LWK$PHULFDQV¶WUXVWDQGFRQILGHQFHLQWKH/HJLVODWLYHDQG([HFXWLYH
EUDQFKHV WHHWHULQJ QHDU  WKLV 1RWH SURSRVHV D MXGLFLDO VROXWLRQ WR WKH
QDUURZVHWRIFLUFXPVWDQFHVRIFODLPVRIH[FHVVLYHIRUFHDULVLQJDIWHUWKHLQLWLDO
DFWRIDUUHVWEXWEHIRUHDMXGLFLDOGHWHUPLQDWLRQRISUREDEOHFDXVH6SHFLILFDOO\
WKLV 1RWH SURSRVHV WKDW WKH )RXUWK $PHQGPHQW¶V ³REMHFWLYH UHDVRQDEOHQHVV´
VWDQGDUGVKRXOGEHDSSOLHGWRFDVHVLQYROYLQJFODLPVRIH[FHVVLYHIRUFHDULVLQJ




WULDO´ WKDW ³SODLQWLIIV RIWHQ FDQQRW UHFRYHU´ DQG WKDW ³FRXUWV VWUXJJOH WR ILQG
SULQFLSOHGGLVWLQFWLRQVIURPRQHTXDOLILHGLPPXQLW\FDVHWRWKHQH[W´
3DUW ,, RI WKLV 1RWH SURYLGHV QHFHVVDU\ EDFNJURXQG LQIRUPDWLRQ WR
XQGHUVWDQG WKH GHYHORSPHQW RI H[FHVVLYHIRUFH DQG TXDOLILHGLPPXQLW\
MXULVSUXGHQFHDWERWKWKH6XSUHPH&RXUWRIWKH8QLWHG6WDWHVOHYHODQGDPRQJ
IHGHUDOFLUFXLWFRXUWVRIDSSHDOV6HFWLRQV,,$DQG,,%LQWURGXFHWKH)RXUWK
DQG)RXUWHHQWK$PHQGPHQWV DQG WKH VWDQGDUGV IRU UHYLHZLQJ H[FHVVLYHIRUFH

 See 7KH (GLWRULDO %RDUG 2SLQLRQHow the Supreme Court Lets Cops Get Away with 
Murder1<7,0(60D\KWWSVZZZQ\WLPHVFRPRSLQLRQ0LQQHDSROLV
SROLFH*HRUJH)OR\GKWPO0DUN-RVHSK6WHUQThe Supreme Court Broke Police Accountability. 
Now It Has the Chance To Fix It6/$7(0D\30KWWSVVODWHFRPQHZVDQG
SROLWLFVJHRUJHIOR\GVXSUHPHFRXUWSROLFHTXDOLILHGLPPXQLW\KWPO
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FODLPVXQGHUERWKDPHQGPHQWVUHVSHFWLYHO\ZKLOH6HFWLRQ,,&ZLOOLQWURGXFH




















VLQJOH JHQHULF FRQVWLWXWLRQDO VWDQGDUG 5DWKHU WKH\ IDOO RQ GLIIHUHQW SRLQWV







 Seeinfra3DUW,9 see also0F0LOOHQY:LQGKDP1RFY5*-&+/:/
:'.\$XJDSSO\LQJWKH)RXUWK$PHQGPHQW¶V³REMHFWLYHUHDVRQDEOHQHVV´









SUHFHGHQW KDV FOHDUO\ HVWDEOLVKHG WKDW WKH (LJKWK $PHQGPHQW DSSOLHV WR SRVWWULDO GHWDLQHHV
ZKHUHDV WKH )RXUWK$PHQGPHQW DSSOLHV WR LQGLYLGXDOV DOOHJLQJ H[FHVVLYHIRUFH FODLPV ³LQ WKH
FRXUVHRIDQDUUHVWLQYHVWLJDWRU\VWRSRURWKHUµVHL]XUH¶´Compare,QJUDKDPY:ULJKW86
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@ UNCERTAIN IMMUNITY 


IRUFH FODLP LQFOXGH WKH )RXUWK $PHQGPHQW²ZKLFK SURKLELWV XQUHDVRQDEOH
VHL]XUHVRIWKHSHUVRQWKH)RXUWHHQWK$PHQGPHQW²ZKLFKSURKLELWVYLRODWLRQV
RIGXHSURFHVVDQGWKH(LJKWK$PHQGPHQW²ZKLFKSURKLELWVFUXHODQGXQXVXDO
SXQLVKPHQW $V QRWHG DERYH WKH FRQVWLWXWLRQDO VWDQGDUGV RI FRQFHUQ IRU WKH
SXUSRVHVRI WKLV1RWHDULVH IURPWKH)RXUWK$PHQGPHQW¶VSURKLELWLRQDJDLQVW














$PHQGPHQW´ 7KH )RXUWK $PHQGPHQW VHUYHV WR EDODQFH ³WKH LQGLYLGXDO
H[SHFWDWLRQ RI SULYDF\ DJDLQVW WKH JRYHUQPHQWDO LQWHUHVW LQ LQYHVWLJDWLQJ DQG




ZLWKGXHSURFHVVRI ODZ´withGraham 86 DW  ³>$@OO FODLPV WKDW ODZHQIRUFHPHQW










 7KRPDV.&ODQF\The Supreme Court’s Search for a Definition of a Seizure: What Is a 
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H[DPLQLQJZKHQD)RXUWK$PHQGPHQWVHL]XUHKDVRFFXUUHG7KLVH[DPLQDWLRQ
LVQRWLPSRUWDQWIRUWKHSXUSRVHVRIWKLV6HFWLRQ5DWKHUWKLV6HFWLRQLVFRQFHUQHG
ZLWK WKH VWDQGDUG IRU DVVHVVLQJ ZKHQ DQ LQGLYLGXDO RIILFHU¶V XVH RI IRUFH LQ
HIIHFWXDWLQJD)RXUWK$PHQGPHQWVHL]XUHLVUHDVRQDEOH²RUXQUHDVRQDEOH²IRU
WKHSXUSRVHVRIH[FHVVLYHIRUFHVXLWV$VVXFKWKLVVHFWLRQZLOOH[DPLQH







WKDW ³DSSUHKHQVLRQ E\ WKH XVH RI GHDGO\ IRUFH LV D VHL]XUH VXEMHFW WR WKH
UHDVRQDEOHQHVV UHTXLUHPHQW RI WKH )RXUWK $PHQGPHQW´ 7KHGarner &RXUW
DUWLFXODWHGWKLVVWDQGDUGDVEDODQFLQJ³WKHQDWXUHDQGTXDOLW\RIWKHLQWUXVLRQRQ
WKH LQGLYLGXDO¶V )RXUWK$PHQGPHQW LQWHUHVWV´ DJDLQVW ³WKH LPSRUWDQFH RI WKH
JRYHUQPHQWDOLQWHUHVWVDOOHJHGWRMXVWLI\WKHLQWUXVLRQ´$OWKRXJKWKH6XSUHPH
&RXUWDUWLFXODWHGWKHVWDQGDUGWREHDSSOLHGLQH[FHVVLYHIRUFHFDVHVDULVLQJXQGHU
WKH )RXUWK$PHQGPHQW LQGarner LW ZDV WKH&RXUW¶V GHFLVLRQ LQGraham v. 







KRXVH LQVWHDG ,Q WKH PHDQWLPH 2IILFHU &RQQRU REVHUYHG *UDKDP ³KDVWLO\
HQWHUDQGOHDYHWKHVWRUH´DQGEHFDPHVXVSLFLRXV WKDWVRPHWKLQJZDVDPLVV
2IILFHU&RQQRUIROORZHG%HUU\¶VFDUDQGPDGHDQLQYHVWLJDWLYHVWRSDERXWKDOID
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*UDKDP¶V FRQGLWLRQ WKH RIILFHUV FRQWLQXHG WKHLU HIIRUWV XOWLPDWHO\ FDUU\LQJ
*UDKDP WR %HUU\¶V FDU DQG WKURZLQJ KLP IDFH GRZQ RQ WKH KRRG $V WKH
VWUXJJOHEHWZHHQ*UDKDPDQGWKHRIILFHUVFRQWLQXHGDWKLUGIULHQGRI*UDKDP¶V
DUULYHGRQWKHVFHQHZLWKRUDQJHMXLFHEXWWKHRIILFHUVUHIXVHGWRSHUPLW*UDKDP
WRKDYH WKH MXLFH2IILFHU&RQQRU ILQDOO\ UHFHLYHGFRQILUPDWLRQ WKDWQRWKLQJ













>I@LQGLQJ WKDW WKH DPRXQW RI IRUFH XVHG E\ WKH RIILFHUV ZDV
³DSSURSULDWH XQGHU WKH FLUFXPVWDQFHV´ WKDW ³>W@KHUH ZDV QR
GLVFHUQDEOH LQMXU\ LQIOLFWHG´DQG WKDW WKHIRUFHXVHG³ZDVQRW
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WKDW WKH GLVWULFW FRXUW DSSOLHG WKH FRUUHFW OHJDO VWDQGDUG²WKH VXEVWDQWLYH GXH
SURFHVVVWDQGDUG²LQDVVHVVLQJ*UDKDP¶VH[FHVVLYHIRUFHFODLP
7KH6XSUHPH&RXUWJUDQWHGFHUWLRUDULDQGUHYHUVHGWKH)RXUWK&LUFXLW¶V





WKHFRXUVHRI DQDUUHVW LQYHVWLJDWRU\ VWRSRURWKHU ³VHL]XUH´RI DSHUVRQ WKH
&RXUW KHOG WKDW WKH)RXUWK$PHQGPHQW¶V ³REMHFWLYH UHDVRQDEOHQHVV´ VWDQGDUG
JRYHUQV7KH&RXUWUHDVRQHGWKDWWKH)RXUWK$PHQGPHQW³SURYLGHVDQH[SOLFLW
WH[WXDOVRXUFHRIFRQVWLWXWLRQDOSURWHFWLRQDJDLQVWWKLVVRUWRISK\VLFDOO\LQWUXVLYH
JRYHUQPHQWDO FRQGXFW´ 7KXV WKH )RXUWK $PHQGPHQW QRW VXEVWDQWLYH GXH
SURFHVV LV WKH JXLGH IRU DQDO\]LQJ WKHVH FODLPV )XUWKHUPRUH WKH &RXUW LQ
GrahamLQVWUXFWHGORZHUFRXUWVWRFRQVLGHUWKHIROORZLQJQRQH[KDXVWLYHIDFWRUV
WR GHWHUPLQH ZKHWKHU DQ LQGLYLGXDO RIILFHU¶V XVH RI IRUFH ZDV REMHFWLYHO\
UHDVRQDEOH³WKHVHYHULW\RIWKHFULPHDWLVVXH´³ZKHWKHUWKHVXVSHFWSRVHV
DQLPPHGLDWHWKUHDWWRWKHVDIHW\RIWKHRIILFHUVRURWKHUV´DQG³ZKHWKHU>WKH
VXVSHFW@ LV DFWLYHO\ UHVLVWLQJ DUUHVW RU DWWHPSWLQJ WR HYDGH DUUHVW E\ IOLJKW´
1RQHWKHOHVV WKH NH\ WDNHDZD\ IURP Graham LV WKDW H[FHVVLYHIRUFH FODLPV
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B. The Fourteenth Amendment 
³7KH )RXUWHHQWK $PHQGPHQW SURKLELWV DQ\ VWDWH GHSULYDWLRQ RI OLIH
OLEHUW\RUSURSHUW\ZLWKRXWGXHSURFHVVRIODZ´,QWKLVUHVSHFWWKH)RXUWHHQWK
$PHQGPHQW³VHHN>V@WREDODQFHWKHULJKWVRISUHWULDOGHWDLQHHVDJDLQVWWKH
SUREOHPV FUHDWHG IRU RIILFLDOV E\ WKH FXVWRGLDO FRQWH[W´ $FFRUGLQJO\ WKH
)RXUWHHQWK $PHQGPHQW HVWDEOLVKHV ³TXDOLILHG VWDQGDUGV RI SURWHFWLRQ
IRUSUHWULDO GHWDLQHHV²DJDLQVWH[FHVVLYH IRUFH that amounts to 
punishment´,QCounty of Sacramento v. Lewis WKH6XSUHPH&RXUWKHOG
WKDW WR YLRODWH WKH VXEVWDQWLYH GXH SURFHVV FRPSRQHQW RI WKH )RXUWHHQWK
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KLJKHU KXUGOHWR PDNH D VKRZLQJ RI H[FHVVLYH IRUFH´ WKDQ WKH )RXUWK




FRPSOHWH FRQWURO RI KLV OLEHUW\ ,Q FRQWUDVW XQGHU WKH )RXUWK
$PHQGPHQWVWDQGDUGWKHLQMXUHGSODLQWLIIPXVWRQO\VKRZWKH
ODZ HQIRUFHPHQW RIILFLDO¶V FRQGXFW ZDV QRW REMHFWLYHO\
UHDVRQDEOH $OWKRXJK WKH EXUGHQ RI SURRI VWLOO OLHV ZLWK WKH
SODLQWLIIPXFKOHVVSURRILVUHTXLUHGWKDQXQGHUWKHVKRFNWKH
FRQVFLHQFHVWDQGDUGRIWKH)RXUWHHQWK$PHQGPHQW
)RU WKH SXUSRVHV RI WKLV1RWH LW LV LPSRUWDQW WR FRQVLGHU WKH 6HFRQG
&LUFXLW¶V GHFLVLRQ LQ Johnson v. Glick ZKLFK DSSOLHG WKH )RXUWHHQWK
$PHQGPHQWWRDSODLQWLII¶VH[FHVVLYHIRUFHFODLP$OWKRXJKGlick¶V
SULQFLSOH WKDW DOO H[FHVVLYHIRUFH FODLPV DUH JRYHUQHG E\ D VLQJOH JHQHULF
VWDQGDUGZDVUHMHFWHGE\WKH6XSUHPH&RXUW LQGraham WKHGHFLVLRQUHPDLQV
UHOHYDQW LQ WKH FRQWH[W RI   H[FHVVLYHIRUFH FODLPV EHFDXVH WKH IDFWRUV
RXWOLQHGLQWKHGlickGHFLVLRQDUHVWLOODSSOLHGWRH[FHVVLYHIRUFHFODLPV
DQDO\]HG XQGHU WKH )RXUWHHQWK$PHQGPHQW $V VXFK H[DPLQLQJ WKHGlick
GHFLVLRQ LV LPSHUDWLYH IRU XQGHUVWDQGLQJ WKH LQFUHDVHG EXUGHQ SODFHG RQ
H[FHVVLYHIRUFHSODLQWLIIVLQDGMXGLFDWLQJWKHLUFODLPV
$XVWUDOLD -RKQVRQZDVKHOG LQ WKH0DQKDWWDQ+RXVHRI'HWHQWLRQ IRU
0HQWKH³+RXVHRI'HWHQWLRQ´SULRUWRDQGGXULQJKLVWULDORQIHORQ\FKDUJHV
:KLOH -RKQVRQZDVEHLQJ FKHFNHGEDFN LQWR WKH+RXVHRI'HWHQWLRQ2IILFHU








 7LIIDQ\5LWFKLHA Legal Twilight Zone: From the Fourth to the Fourteenth Amendment, 









West Virginia Law Review, Vol. 123, Iss. 1 [2020], Art. 11
https://researchrepository.wvu.edu/wvlr/vol123/iss1/11












LQ D JRRG IDLWK HIIRUW WR PDLQWDLQ RU UHVWRUH GLVFLSOLQH RU PDOLFLRXVO\ DQG
VDGLVWLFDOO\IRUWKHYHU\SXUSRVHRIFDXVLQJKDUP´7KHVHIDFWRUVFRQWLQXHWR
EH DSSOLHG LQ   H[FHVVLYHIRUFH FODLPV DULVLQJ XQGHU WKH )RXUWHHQWK
$PHQGPHQW WR DQDO\]H ZKHWKHU D SDUWLFXODU RIILFHU¶V DFWLRQ ³VKRFNV WKH
FRQVFLHQFH´
C. The Circuit Split 
$V-XGJH6H\PRXUQRWHGLQAustin v. Hamilton³>W@KH6XSUHPH&RXUW




LQ WKH FRQWH[W RI   FODLPV ,Q DQDO\]LQJ   H[FHVVLYHIRUFH FODLPV
FRXUWVPXVW ILUVW FDUHIXOO\ LGHQWLI\ ³WKH VSHFLILF FRQVWLWXWLRQDO ULJKW DOOHJHGO\
LQIULQJHG E\ WKH FKDOOHQJHG DSSOLFDWLRQ RI IRUFH´ 7KH FRQVWLWXWLRQDO ULJKW
LQIULQJHG XSRQ GLFWDWHV WKH VWDQGDUG XQGHUZKLFK WKH FRXUWPXVW DQDO\]H WKH













 ,UHQH 0 %DNHU :LOVRQ Y 6SDLQ: Will Pretrial Detainees Escape the Constitutional 
“Twilight Zone”?6$,17-2+1¶6/5(9
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³REMHFWLYHUHDVRQDEOHQHVV´VWDQGDUGWRDVVHVVWKHPHULWVRIDSODLQWLII¶VH[FHVVLYH
IRUFH FODLP 2Q WKH RWKHU KDQG FLUFXLWV KROGLQJ WKDW SUHWULDO GHWDLQHHV¶
FRQVWLWXWLRQDO SURWHFWLRQV RULJLQDWH XQGHU WKH )RXUWHHQWK $PHQGPHQW KDYH




³REMHFWLYH UHDVRQDEOHQHVV´ VWDQGDUG DSSOLHV WR H[FHVVLYHIRUFH FODLPV DULVLQJ
DIWHU WKH LQLWLDO DFW RI DUUHVW EXW EHIRUH D MXGLFLDO GHWHUPLQDWLRQ RI SUREDEOH
FDXVH ZKLOH D PLQRULW\ RI IHGHUDO FLUFXLWV KDYH KHOG WKDW WKH )RXUWHHQWK
$PHQGPHQW LVDSSOLFDEOH$EULHI UHYLHZRI WZRFDVHV LQ WKH ORZHUIHGHUDO
FLUFXLWVLVLQVWUXFWLYH²SURYLGLQJFUXFLDOLQVLJKWLQWRWKHUDWLRQDOHVIRUDSSO\LQJ
HLWKHUFRQVWLWXWLRQDOVWDQGDUG6HFWLRQ,,&LQWURGXFHVWKHORZHUIHGHUDOFLUFXLWV
KROGLQJ WKDW D SUHWULDO GHWDLQHH¶V FRQVWLWXWLRQDO SURWHFWLRQV RULJLQDWH IURP WKH
)RXUWK$PHQGPHQW¶VSURKLELWLRQDJDLQVWXQUHDVRQDEOHVHL]XUHVRIWKHSHUVRQ





$PHQGPHQW¶V ³REMHFWLYH UHDVRQDEOHQHVV´ VWDQGDUG VKRXOG EH DSSOLHG WR
H[FHVVLYHIRUFHFDVHVDULVLQJDIWHU WKHLQLWLDODFWRIDUUHVWEXWEHIRUHDMXGLFLDO
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)RXUWK $PHQGPHQW FRQWLQXHV WR SURYLGH SURWHFWLRQ DJDLQVW GHOLEHUDWH XVH RI




,Q DQDO\]LQJ WKH VWDWXV RI$OGLQL DW WKH WLPH WKH DOOHJHG XVH RI IRUFH
RFFXUUHG WKH 6L[WK &LUFXLW QRWHG LWV SULRU SUHFHGHQW WKDW )RXUWK$PHQGPHQW
SURWHFWLRQVGRQRWYDQLVKDWWKHPRPHQWRIDUUHVW,QVXSSRUWRIWKHQRWLRQWKDW
WKH)RXUWK$PHQGPHQWDSSOLHVWRDQLQGLYLGXDO¶VH[FHVVLYHIRUFHFODLP



























 Id. HPSKDVLVRPLWWHG TXRWLQJGerstein86DW
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)RXUWHHQWK$PHQGPHQW]RQHVRISURWHFWLRQDW WKHSUREDEOHFDXVHKHDULQJ´




$VSUHYLRXVO\ QRWHG DPLQRULW\ RI IHGHUDO FLUFXLWV KDYHKHOG WKDW WKH
)RXUWHHQWK$PHQGPHQW¶V³VKRFNVWKHFRQVFLHQFH´VWDQGDUGVKRXOGEHDSSOLHGWR
H[FHVVLYHIRUFHFDVHVDULVLQJDIWHU WKHLQLWLDODFWRIDUUHVWEXWEHIRUHDMXGLFLDO































QRWHV WKDW 2IILFHU 'RUWRQ DVNHG 5LOH\ LI KH NQHZ ³ZKDW VFXP ORRNHG OLNH´ WR ZKLFK 5LOH\
UHVSRQGHGE\DVNLQJZKHWKHU2IILFHU'RUWRQKDG³ORRNHGLQWKHPLUURUODWHO\´Id.
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7KH )RXUWK&LUFXLW EHJDQ LWV DQDO\VLV E\ QRWLQJ WKH 6XSUHPH&RXUW¶V
LQVWUXFWLRQ IURPGraham v. Connor WKDW ³>L@Q DGGUHVVLQJ DQ H[FHVVLYH IRUFH
FODLP EURXJKW XQGHU   DQDO\VLV EHJLQV E\ LGHQWLI\LQJ WKH VSHFLILF
FRQVWLWXWLRQDOULJKWDOOHJHGO\LQIULQJHGE\WKHFKDOOHQJHGDSSOLFDWLRQRIIRUFH´
7KH )RXUWK &LUFXLW HQWHUWDLQHG 5LOH\¶V UHTXHVW WKDW LW ³EURDGHQ )RXUWK
$PHQGPHQWSURWHFWLRQEH\RQGWKHSRLQWRIDUUHVWWRFRYHUDOOSHUVRQVLQSUHWULDO












D ³FRQGLWLRQ RI GHWHQWLRQ´ WKH ODWWHU RI ZKLFKZDV LGHQWLILHG DV WKH LVVXH LQ
Riley7KH)RXUWK&LUFXLWUHMHFWHG5LOH\¶VDUJXPHQWWKDWWKH6XSUHPH&RXUW¶V
SUHFHGHQWLQAlbright v. OliverZDVFRQWUROOLQJIDYRULQJWKH6XSUHPH&RXUW¶V
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)RXUWK&LUFXLW UHIXVHG WR DFFHSW -XVWLFH*LQVEXUJ¶V UDWLRQDOHQRWLQJ WKDWBell
LQVWUXFWHGWKHFRXUWWRDQDO\]HH[FHVVLYHIRUFHFODLPVRISUHWULDOGHWDLQHHVXQGHU
WKH'XH3URFHVV&ODXVH RI WKH)RXUWHHQWK$PHQGPHQW7KH)RXUWK&LUFXLW
REVHUYHG WKDW WKH6XSUHPH&RXUW¶VEDVLF MXULVSUXGHQFH UHLQIRUFHG WKH&RXUW¶V
UHIXVDOWRDGRSW-XVWLFH*LQVEXUJ¶V³FRQWLQXLQJVHL]XUH´WKHRU\$VVXFKWKH
)RXUWK &LUFXLW UHIXVHG WR H[WHQG )RXUWK $PHQGPHQW SURWHFWLRQV WR 5LOH\¶V
VLWXDWLRQDQGDSSOLHGWKH'XH3URFHVV&ODXVHRIWKH)RXUWHHQWK$PHQGPHQW
D. Qualified Immunity in the Context of § 1983 Excessive-Force Claims 
4XDOLILHG LPPXQLW\ LV IUHTXHQWO\ DVVHUWHG DV D GHIHQVH WR  
FODLPV+RZHYHUTXDOLILHGLPPXQLW\LVQRWMXVWLPPXQLW\IURPOLDELOLW\EXW
DOVR ³LPPXQLW\ IURP VXLW´ WKDW LV IURP WKH EXUGHQV RI KDYLQJ WR GHIHQG WKH
OLWLJDWLRQ3HUPLWWLQJJRYHUQPHQWRIILFLDOV WRDVVHUWTXDOLILHG LPPXQLW\ZDV










California v. Hodari D. 86  ZKDW FRQVWLWXWHVSUREDEOHFDXVH WRPDNHDQ
DUUHVWHenry v. United States86Draper v. United States86
ZKHQSUREDEOHFDXVHPXVWEHIRXQGE\DQHXWUDOPDJLVWUDWHCounty of Riverside v. McLaughlin
86Gerstein v. Pugh86ZKLFKRIILFLDOVPD\LVVXHDZDUUDQW
Shadwick v. City of Tampa86ZKDWW\SHRILQIRUPDWLRQLVUHTXLUHGWRVXSSRUW




 &KULVWRSKHU/\OH0F,OZDLQThe Qualified Immunity Defense in the Eleventh Circuit and Its 
Application to Excessive Force Claims$/$/5(9±
 Id.DW
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

LQ WKH GLVFKDUJH RI WKHLU GXWLHV´ *RYHUQPHQW RIILFLDOV LQFOXGLQJ SROLFH
RIILFHUVDUHLPPXQHIURPFLYLOOLDELOLW\XQOHVVLQWKHFRXUVHRISHUIRUPLQJWKHLU
GLVFUHWLRQDU\ IXQFWLRQV WKH\ YLRODWH WKH SODLQWLII¶V FOHDUO\ HVWDEOLVKHG
FRQVWLWXWLRQDOULJKWV7KLVWHVWZDVRXWOLQHGLQWKH6XSUHPH&RXUW¶VGHFLVLRQ
LQ Saucier v. Katz ,Q Katz WKH &RXUW FUHDWHG D WZRSURQJHG DQDO\VLV WR
GHWHUPLQHZKHWKHUDQRIILFLDO LVHQWLWOHG WR WKHTXDOLILHG LPPXQLW\GHIHQVH
)LUVWDORZHUFRXUWPXVWFRQVLGHUZKHWKHUWKHIDFWVDOOHJHGWDNHQLQWKHOLJKW








7KH ULJKW DOOHJHGO\ YLRODWHG PXVW EH ³FOHDUO\ HVWDEOLVKHG´ LQ D
SDUWLFXODUL]HGVHQVH³>W@KHFRQWRXUVRIWKHULJKWPXVWEHVXIILFLHQWO\FOHDUWKDWD
UHDVRQDEOHRIILFLDOZRXOGXQGHUVWDQGWKDWZKDWKHLVGRLQJYLRODWHVWKDWULJKW´
,Q Katz WKH 6XSUHPH &RXUW QRWHG WKDW WKH TXDOLILHGLPPXQLW\REMHFWLYH
UHDVRQDEOHQHVVWHVWDSSOLHVWR)RXUWK$PHQGPHQWH[FHVVLYHIRUFHFODLPVWKDWDUH
JRYHUQHG E\ WKHGraham REMHFWLYH UHDVRQDEOHQHVV VWDQGDUG +RZHYHU WKH
SHUWLQHQWTXDOLILHGLPPXQLW\LQTXLU\LVZKHWKHUWKHRIILFHUUHDVRQDEO\WKRXJK
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DQDO\VHV)LUVWFRXUWVWDVNHGZLWKDVVHVVLQJZKHWKHUDQRIILFHULVHQWLWOHGWR
TXDOLILHGLPPXQLW\VWUXJJOHWRDUWLFXODWHWKHOHYHORIJHQHUDOLW\DWZKLFKODZPXVW




FRXUW LQ RQH¶V RZQ MXULVGLFWLRQ ZLOO VXIILFH ZKHWKHU DXWKRULW\ IURP DQRWKHU
MXULVGLFWLRQ ZLOO VXIILFH ZKHWKHU DXWKRULW\ IURP D VWDWH¶V KLJKHVW FRXUW ZLOO
VXIILFHRUZKHWKHUWKHDXWKRULW\IURPDSDUWLFXODUGLVWULFWFRXUWZLOOVXIILFH
7KLUG FRXUWV WDVNHGZLWK DVVHVVLQJZKHWKHU DQ RIILFHU LV HQWLWOHG WR TXDOLILHG
LPPXQLW\³VWUXJJOH>@ZLWKWKHTXHVWLRQRIZKHWKHUDQRIILFHUFDQEHµUHDVRQDEO\
XQUHDVRQDEOH¶ LQ DVVHVVLQJ SUREDEOH FDXVH RU WKH QHFHVVLW\ IRU DSSOLFDWLRQ RI
IRUFH´
*LYHQ WKH LVVXHV SRVHG E\ 3URIHVVRU0H\HUZLWK UHVSHFW WR TXDOLILHG
LPPXQLW\WKH$XWKRUZRXOGIXUWKHUSRVHWKDWWKHFLUFXLWVSOLWDGGUHVVHGLQWKLV
1RWHIXUWKHUFRPSOLFDWHVDFRXUW¶VTXDOLILHGLPPXQLW\DQDO\VLV3DUWLFXODUO\WKH
$XWKRU SURSRVHV WKDW EHFDXVH WKH SUHFLVH FRQVWLWXWLRQDO ULJKWV DIIRUGHG WR
LQGLYLGXDOV DIWHU DQ LQLWLDO DFW RI DUUHVW EXW EHIRUH D MXGLFLDO GHWHUPLQDWLRQ RI
SUREDEOH FDXVH DUH XQFHUWDLQ FRXUWV KDYH GLIILFXOW\ LQ DVVHVVLQJ ZKHWKHU DQ
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
SUREDEOH FDXVH +RZHYHU D UHFHQW 6XSUHPH &RXUW GHFLVLRQ WKDW VRPH
FRPPHQWDWRUVEHOLHYHKDVUHVROYHGWKHFLUFXLWVSOLWLQWURGXFHGLQ6HFWLRQ,,&
RIWKLV1RWHPXVWEHFRQVLGHUHGILUVW




KROGLQJ WKDW WKH )RXUWK $PHQGPHQW FRQWLQXHV WR SURYLGH FRQVWLWXWLRQDO
SURWHFWLRQV WR LQGLYLGXDOV H[SHULHQFLQJ H[FHVVLYH IRUFH DIWHU WKH LQLWLDO DFW RI
DUUHVW EXW EHIRUH D MXGLFLDO GHWHUPLQDWLRQ RI SUREDEOH FDXVH 7KLV 6HFWLRQ
DQDO\]HV WKH Kingsley GHFLVLRQ DQG LWV HIIHFWV RQ   H[FHVVLYHIRUFH
MXULVSUXGHQFH
0LFKDHO .LQJVOH\ ZDV DUUHVWHG RQ D GUXJ FKDUJH DQG GHWDLQHG LQ D
:LVFRQVLQ FRXQW\ MDLO SULRU WR KLV WULDO 2QH HYHQLQJ RYHU WKH FRXUVH RI







,Q WKH FRXUVH RI UHPRYLQJ .LQJVOH\ IURP KLV FHOO IRXU RIILFHUV²
LQFOXGLQJ6HUJHDQW6WDQ+HQGULFNVRQDQG'HSXW\6KHULII)ULW]'HJQHU²RUGHUHG
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KLV NQHH LQ .LQJVOH\¶V EDFN DQG SURFHHGHG WR VODP .LQJVOH\¶V KHDG LQWR D
FRQFUHWHEXQNZLWK'HJQHU¶VDLG7KHUHDIWHU+HQGULFNVRQGLUHFWHG'HJQHUWR
VWXQ .LQJVOH\ ZLWK D WDVHU 'HJQHU DSSOLHG D WDVHU WR .LQJVOH\¶V EDFN IRU
DSSUR[LPDWHO\ILYHVHFRQGV7KHRIILFHUVWKHQOHIW.LQJVOH\KDQGFXIIHGLQWKH
UHFHLYLQJ FHOO IRU  PLQXWHV DQG WKHUHDIWHU UHWXUQHG WR UHPRYH .LQJVOH\¶V
KDQGFXIIV
%DVHG RQ WKHVH HYHQWV .LQJVOH\ ILOHG D FRPSODLQW DOOHJLQJ WKDW
+HQGULFNVRQDQG'HJQHUYLRODWHGKLV)RXUWHHQWK$PHQGPHQW'XH3URFHVVULJKWV
E\ XVLQJ H[FHVVLYH IRUFH DJDLQVW KLP 7KH RIILFHUV PRYHG IRU VXPPDU\
MXGJPHQW ZKLFK WKH GLVWULFW FRXUW GHQLHG EHFDXVH ³D UHDVRQDEOH MXU\ FRXOG
FRQFOXGHWKDW>WKHRIILFHUV@DFWHGZLWKPDOLFHDQGLQWHQGHGWRKDUP>.LQJVOH\@
ZKHQWKH\XVHGIRUFHDJDLQVWKLP´.LQJVOH\¶VFODLPSURFHHGHGWRWULDODQG
WKH MXU\ZDV LQVWUXFWHG DPRQJ RWKHU WKLQJV WR FRQVLGHUZKHWKHU WKH RIILFHUV









WKH IRUFH SXUSRVHO\ RU NQRZLQJO\ XVHG DJDLQVW KLP ZDV REMHFWLYHO\
XQUHDVRQDEOH´0RUHRYHUWKH&RXUWLQVWUXFWHGORZHUFRXUWVWRFRQVLGHUDQRQ
H[KDXVWLYHOLVWRIIDFWRUVLQGHWHUPLQLQJZKHWKHUDQRIILFHU¶VXVHRIIRUFHZDV
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DGGUHVVHG LQ Kingsley ZDV ZKHWKHU DQ REMHFWLYH RU VXEMHFWLYH WHVW ZDV
DSSURSULDWH LQ GHWHUPLQLQJ ZKHWKHU WKH RIILFHUV YLRODWHG .LQJVOH\¶V
FRQVWLWXWLRQDO SURWHFWLRQV XQGHU WKH )RXUWHHQWK $PHQGPHQW $OWKRXJK WKH
6XSUHPH&RXUWKHOGWKDWWKHDSSURSULDWHLQTXLU\LVDQREMHFWLYHRQHPDQ\ORZHU
IHGHUDOFRXUWVVWLOODSSO\ WKHIDFWRUVRXWOLQHGLQJohnson v. Glick WRGHWHUPLQH




1HZ<RUNFeeley v. City of New York$OWKRXJKWKLVFDVHGRHVQRWLQYROYH
GHWDLQPHQW LQDQ\PDQQHU LW VWLOO LQYROYHVD)RXUWHHQWK$PHQGPHQWFODLPRI
H[FHVVLYH IRUFH ,Q UHDFKLQJ KLV GHFLVLRQ -XGJH &DVWHO ILUVW LGHQWLILHG WKDW
KingsleyGLGQRWDEDQGRQJohnsonRUWKH&RXUW¶VDSSOLFDWLRQRIWKH³VKRFNVWKH
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GRHV HVWDEOLVK WKDW ERWK LQTXLULHV DUH REMHFWLYH WKH )RXUWHHQWK $PHQGPHQW
VWDQGDUGVWLOODSSHDUVWREHDPXFKKLJKHUVWDQGDUGWRPHHWIRUH[FHVVLYHIRUFH
SODLQWLIIVJLYHQ WKHDSSOLFDWLRQRI WKH IRXUGlick IDFWRUV LQ WKH IHGHUDOGLVWULFW
FRXUWV
,,,7+(52/(2)5($621$%/(1(66,1(;&(66,9()25&(&$6(6
$V WKLV 1RWH KDV LOOXVWUDWHG ³UHDVRQDEOHQHVV´ FDQ SOD\ D GUDVWLFDOO\
GLIIHUHQWUROHGHSHQGLQJRQZKHWKHUDFRXUW LV WDVNHGZLWKDQDO\]LQJD)RXUWK




RIDUUHVWEXWEHIRUHD MXGLFLDOGHWHUPLQDWLRQRISUREDEOHFDXVH LW LVKHOSIXO WR
EULHIO\VXPPDUL]HWKHUROHRI³UHDVRQDEOHQHVV´LQWKHVHDQDO\VHV
A. The Role of Reasonableness Under the Fourth Amendment 
$VQRWHGDERYHWKH6XSUHPH&RXUWDUWLFXODWHGWKHUROHRIUHDVRQDEOHQHVV
LQDVVHVVLQJDSODLQWLII¶VH[FHVVLYHIRUFHFODLPXQGHUWKH)RXUWK$PHQGPHQWLQ
Graham v. Connor ³>$@OO FODLPV WKDW ODZ HQIRUFHPHQW RIILFHUV KDYH XVHG
H[FHVVLYHIRUFH²GHDGO\RUQRW²LQWKHFRXUVHRIDQDUUHVWLQYHVWLJDWRU\VWRSRU
RWKHUµVHL]XUH¶RIDIUHHFLWL]HQVKRXOGEHDQDO\]HGXQGHUWKH)RXUWK$PHQGPHQW
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RIILFHU &RQYHUVHO\ DV ZLOO EH GLVFXVVHG LQ WKH QH[W VHFWLRQ WKH )RXUWHHQWK
$PHQGPHQW LQTXLU\ DSSHDUV WR IRFXV RQ WKH OHYHO RI IRUFH XVHG E\ WKH ODZ
HQIRUFHPHQWRIILFHU




FRQVLGHU ZKHWKHU D SUHWULDO GHWDLQHH KDV VKRZQ ³WKDW WKH IRUFH SXUSRVHO\ RU
NQRZLQJO\XVHGDJDLQVWKLPZDVREMHFWLYHO\XQUHDVRQDEOH´$VQRWHGHDUOLHU





HQIRUFHPHQW LQ DVVHVVLQJ DQ H[FHVVLYHIRUFH FODLP XQGHU WKH )RXUWHHQWK
$PHQGPHQW/RZHU IHGHUDO FRXUWV FRQWLQXH WR DSSO\ WKH IRXUGlick IDFWRUV WR
DVVHVVZKHWKHUDQRIILFHU¶VXVHRIIRUFHDPRXQWVWRH[FHVVLYHIRUFH7KHVHIDFWRUV
LQFOXGH³WKHQHHGIRUWKHDSSOLFDWLRQRIIRUFH´³WKHUHODWLRQVKLSEHWZHHQ
WKH QHHG DQG WKH DPRXQW RI IRUFH WKDW ZDV XVHG´  ³WKH H[WHQW RI LQMXU\
LQIOLFWHG´DQG³ZKHWKHUIRUFHZDVDSSOLHGLQDJRRGIDLWKHIIRUWWRPDLQWDLQ
RU UHVWRUH GLVFLSOLQH RU PDOLFLRXVO\ DQG VDGLVWLFDOO\ IRU WKH YHU\ SXUSRVH RI
FDXVLQJKDUP´7KXVXQGHUWKH)RXUWHHQWK$PHQGPHQWZKHWKHUDQRIILFHU¶V






C. The Role of Reasonableness in Qualified Immunity 
$VQRWHGHDUOLHUDODZHQIRUFHPHQWRIILFHULVHQWLWOHGWRWKHGHIHQVHRI
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ULJKWVDQGWKHULJKWDOOHJHGO\YLRODWHGZDVFOHDUO\HVWDEOLVKHG7KHVHWZR
LQTXLULHVKDYHEHHQODEHOHGDV³WKHFRQVWLWXWLRQDOTXHVWLRQ´DQG³WKHTXDOLILHG
LPPXQLW\ TXHVWLRQ´ UHVSHFWLYHO\ ,QWHUHVWLQJO\ ³UHDVRQDEOH´ RU
³UHDVRQDEOHQHVV´LVQRZKHUHWREHIRXQGLQWKHODQJXDJHRIWKLVWHVW5DWKHUWKH
6XSUHPH &RXUW KDV VDLG WKDW IRU D ULJKW WR EH ³FOHDUO\ HVWDEOLVKHG´ ³>W@KH
FRQWRXUVRIWKHULJKWPXVWEHVXIILFLHQWO\FOHDUWKDWDreasonableRIILFLDOZRXOG







EH\RQG GHEDWH´ 7KXV UHDVRQDEOHQHVV¶V UROH LQ WKH FRQWH[W RI TXDOLILHG
LPPXQLW\ LVPXFK GLIIHUHQW WKDQ LWV UROH LQ DVVHVVLQJZKHWKHU DQ RIILFHU KDV
YLRODWHG D SODLQWLII¶V )RXUWK RU )RXUWHHQWK $PHQGPHQW ULJKWV 5DWKHU LQ WKH
FRQWH[W RI TXDOLILHG LPPXQLW\ FRXUWV DUH WDVNHGZLWK GHWHUPLQLQJZKHWKHU D
UHDVRQDEOHRIILFHUZRXOGKDYHNQRZQWKDWKLVRUKHUFRQGXFWZDVLQYLRODWLRQRI
D SODLQWLII¶V VWDWXWRU\ RU FRQVWLWXWLRQDO ULJKWV 7KHUHIRUH HYHQ LI DQ RIILFHU¶V
FRQGXFWDPRXQWVWRD)RXUWKRU)RXUWHHQWK$PHQGPHQWYLRODWLRQLIDUHDVRQDEOH







FRQVLGHUHGZKHWKHU WKH)RXUWKRU)RXUWHHQWK$PHQGPHQW LV DSSOLFDEOH WR WKH
H[FHVVLYHIRUFHFDVHVFRQVLGHUHGLQWKLV1RWHWZRUHFHQWFDVHVIURPWKH8QLWHG
6WDWHV'LVWULFW&RXUWV IRU WKH:HVWHUQ'LVWULFW RI.HQWXFN\ DQG WKH 6RXWKHUQ
'LVWULFWRI:HVW9LUJLQLDLOOXVWUDWHWKHFRQVHTXHQFHVRIDSSO\LQJERWKVWDQGDUGV
7KHVH FDVHV LOOXVWUDWH WKH ZRUNDELOLW\ DQG DSSURSULDWHQHVV RI WKH )RXUWK
$PHQGPHQW¶V ³REMHFWLYH UHDVRQDEOHQHVV´ VWDQGDUG DQG WKH GLIILFXOW\ IRU

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SODLQWLIIV WR RYHUFRPH WKH TXDOLILHG LPPXQLW\ KXUGOH ZKHQ WKH )RXUWHHQWK
$PHQGPHQWLVDSSOLHG
A. The Fourth Amendment’s “Objective Reasonableness” Standard as 
Applied in the Western District of Kentucky: 0F0LOOHQY:LQGKDP227
2Q-DQXDU\WKH6KHOE\YLOOH3ROLFH'HSDUWPHQWUHVSRQGHGWRD
GRPHVWLF GLVSXWH EHWZHHQ 0LFKHOOH 0F0LOOHQ DQG KHU GDXJKWHU *\QQ\D
0F0LOOHQ DW WKHLU KRPH LQ6KHOE\YLOOH.HQWXFN\ 3ROLFH DUUHVWHG*\QQ\D
ZLWKRXWDZDUUDQWDQGD6KHOE\&RXQW\'LVWULFW&RXUWMXGJHRUGHUHG*\QQ\D¶V
GHWHQWLRQDWWKH/LQFROQ9LOODJH5HJLRQDO-XYHQLOH'HWHQWLRQ&HQWHU³/LQFROQ









:KLOH *\QQ\D ZDV SODFHG LQ WKH FHOO /LQFROQ 9LOODJH HPSOR\HHV IDLOHG WR
FRQGXFWPDQGDWRU\EHGFKHFNVDWVHWLQWHUYDOVDVUHTXLUHGE\WKHLULQWHUQDOUXOHV
DQG UHJXODWLRQV7KHQH[WPRUQLQJ*\QQ\DZDV IRXQGXQUHVSRQVLYH LQKHU
FHOODQGHYHQWXDOO\GLHGDVDUHVXOWRIDJHQHWLFPXWDWLRQWKDWFDXVHVYHQWULFXODU
ILEULOODWLRQZKLFKSURGXFHVDVLJQLILFDQWGURSLQEORRGSUHVVXUH$PHGLFDO
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DSODLQWLIIKDVSUHVHQWHG IDFWV VXIILFLHQW WR ILQGDYLRODWLRQRI D FRQVWLWXWLRQDO
ULJKW´DQG³ZKHWKHUWKHULJKWDWLVVXHZDVµFOHDUO\HVWDEOLVKHG¶DWWKHWLPHRI
WKHDOOHJHGPLVFRQGXFW´7KXV-XGJH-HQQLQJVILUVWFRQVLGHUHGWKHDSSURSULDWH
FRQVWLWXWLRQDO VWDQGDUG WR EH DSSOLHG WR0F0LOOHQ¶V H[FHVVLYHIRUFH FODLP
-XGJH-HQQLQJVQRWHG6L[WK&LUFXLWSUHFHGHQWKROGLQJ WKDW³>Z@KHQDXWKRULWLHV
DUUHVWDQLQGLYLGXDOZLWKRXWDZDUUDQWWKH)RXUWK$PHQGPHQW¶VUHDVRQDEOHQHVV
VWDQGDUG DSSOLHV XQWLO D SUREDEOHFDXVH KHDULQJ RFFXUV DIWHU ZKLFK WKH
)RXUWHHQWK $PHQGPHQW¶V PRUHVWULQJHQW µVKRFNVWKHFRQVFLHQFH¶ VWDQGDUG
DSSOLHV´ ,Q 0F0LOOHQ¶V FDVH EHFDXVH ODZ HQIRUFHPHQW DUUHVWHG *\QQ\D
ZLWKRXW D ZDUUDQW DQG RUGHUHG KHU GHWDLQHG XQWLO KHU FRXUW GDWH WKH )RXUWK
$PHQGPHQW¶VUHDVRQDEOHQHVVVWDQGDUGJRYHUQHGKHUFODLP
 9LRODWLRQRID&RQVWLWXWLRQDO5LJKW
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*\QQ\D¶V )RXUWK $PHQGPHQW ULJKWV E\ FRQGXFWLQJ WKH LQLWLDO VHDUFK IRU
FRQWUDEDQG





*\QQ\D¶V UHIXVDO WR UHPRYHKHUKRRGLH MDFNHWZDVDQ³REMHFWLYHO\ UHDVRQDEOH
PHWKRGWRPDLQWDLQRUGHUDQGHIIHFWXDWHWKHLQWDNHVHDUFK´-XGJH-HQQLQJVIRXQG
WKDW WKH LQWDNH VWDII¶V XVH RI IRUFH LQ HIIHFWXDWLQJ WKH VHDUFK GLG QRW YLRODWH
*\QQ\D¶V)RXUWK$PHQGPHQWULJKWV
iii. The Removal of Gynnya’s Mattress Pad 
$OWKRXJK QHLWKHU RI WKH DERYH LQVWDQFHV DPRXQWHG WR D YLRODWLRQ RI
*\QQ\D¶V )RXUWK$PHQGPHQW ULJKWV -XGJH -HQQLQJV QRWHG WKDW ³>W@KH ,QWDNH
6WDII¶V GHFLVLRQ WR UHPRYH WKH PDWWUHVV SDG IURP >KHU@ FHOO >ZDV@ DQRWKHU
PDWWHU´ -XGJH -HQQLQJV QRWHG WKDW WKH )RXUWK $PHQGPHQW¶V SURKLELWLRQ
DJDLQVWH[FHVVLYHIRUFHFRQWUROV³WKHSHUPLVVLEOHGXUDWLRQRIµZDUUDQWOHVVSRVW
DUUHVWSUHDUUDLJQPHQWFXVWRG\¶´DVZHOODV³WKHFRQGLWLRQRIVXFKFXVWRG\´
-XGJH -HQQLQJV QRWHG WKH LQVWUXFWLYHQHVV RI WKH 6XSUHPH &RXUW¶V )RXUWHHQWK
$PHQGPHQWMXULVSUXGHQFHRQSUHWULDOGHWHQWLRQ7KH6XSUHPH&RXUWKDVKHOG
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WKH\ UHPRYHG WKH PDWWUHVV SDG IURP*\QQ\D¶V FHOO -XGJH -HQQLQJV QRWHG
³>W@KHXQGLVSXWHGIDFWVFRQVLGHUHGZLWKWKHLQWDNHVWDII¶VIDLOXUHWRH[SODLQLWV
GHFLVLRQWRUHPRYHWKHPDWWUHVVSDGDIWHUWKHVHDUFKSUHVHQWµREMHFWLYHHYLGHQFH




$OWKRXJK -XGJH -HQQLQJV IRXQG WKDW D UHDVRQDEOH MXU\ FRXOG ILQG WKH
LQWDNH VWDII¶V UHPRYDO RI *\QQ\D¶V PDWWUHVV SDG D YLRODWLRQ RI KHU )RXUWK
$PHQGPHQW ULJKWV WKH TXDOLILHG LPPXQLW\ DQDO\VLV GLG QRW HQG WKHUH -XGJH
-HQQLQJV¶VQH[WLQTXLU\ZDVZKHWKHU³WKHRIILFLDO¶VFRQGXFWYLRODWH>G@DFOHDUO\






SUHFHGHQW IURP WKHVH GHFLVLRQV ³µPXVW GLFWDWH WKDW LV WUXO\ FRPSHO QRW MXVW
VXJJHVWRUDOORZRUUDLVHDTXHVWLRQDERXW WKHFRQFOXVLRQWKDW WKHFRQGXFW LV
XQODZIXO´
-XGJH -HQQLQJV QRWHG WKDW ³0F0LOOHQ >GLG@ QRW SRLQW WR SUHFHGHQW
DQDORJRXVWRWKHUHPRYDORI*\QQ\D¶VPDWWUHVVSDGWKDWZRXOGVKRZDYLRODWLRQ
RI D FOHDUO\ HVWDEOLVKHG ODZ´ DQG IRXQG WKDW WKLV DORQH ZDUUDQWHG JUDQW RI
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LPPXQLW\+RZHYHU -XGJH -HQQLQJVFRQVLGHUHG6L[WK&LUFXLWSUHFHGHQW DV
ZHOO DVSUHFHGHQW IURPRWKHU FLUFXLWV WREH VXUH6KHQRWHG DQXQSXEOLVKHG












H[SRVXUH WRXQOLYDEOHRUGDQJHURXVFRQGLWLRQV´7KXV -XGJH -HQQLQJVKHOG
WKDW³LW>ZDV@QRWFOHDUIURPSUHFHGHQWWKDWµHYHU\UHDVRQDEOHRIILFLDOZRXOGKDYH
XQGHUVWRRGEH\RQG GHEDWH¶ WKDW WKH ,QWDNH 6WDII¶V FRQGXFW LQ >*\QQ\D¶V@
FLUFXPVWDQFHV FRQVWLWXWHG H[FHVVLYH IRUFH´ $FFRUGLQJO\ -XGJH -HQQLQJV
JUDQWHG WKH LQWDNH VWDII¶V PRWLRQ IRU VXPPDU\ MXGJPHQW DV WR 0F0LOOHQ¶V
H[FHVVLYHIRUFHFODLPRQWKHEDVLVRITXDOLILHGLPPXQLW\
B. The Fourteenth Amendment’s Standard as Applied in the Southern 
District of West Virginia: 5XQ\RQY+DQQDK273
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5XQ\RQ DQG WKH 0LQJR &RXQW\ RIILFHUV GLVDJUHHG DV WR WKH HYHQWV WKDW
VXEVHTXHQWO\ HQVXHG 5XQ\RQ FODLPHG WKDW 6HUJHDQW -RH 6PLWK ³IRUFLEO\
HVFRUWHG´ KLP WR WKH GRRU DIWHU ³D EULHI H[FKDQJH RI ZRUGV´ ZLWK 6KHULII
+DQQDK,QWKHFRXUVHRIHVFRUWLQJ5XQ\RQWRWKHGRRU5XQ\RQFODLPHGWKDW
6HUJHDQW6PLWK¶VJULSRQKLPIRUFHGEORRGWRUXQGRZQKLVDUPV$IWHU WKH
WZR UHDFKHG WKH GRRU5XQ\RQ FODLPHG WKDW KHZDV GHSULYHG RI KLV FDQH DQG
GUDJJHGGRZQWKHKDOOZD\E\6HUJHDQW6PLWK'HSXW\0LFKDHO0LOOHUDQGDQ
XQLGHQWLILHGWKLUGRIILFHU5XQ\RQFODLPHGWKDWKHZDVVXEVHTXHQWO\³FKRNHG
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7KH RIILFHUV FRQWHQGHG WKDW WKH\ RIIHUHG 5XQ\RQ DQ DOWHUQDWLYH
ORFDWLRQ²WKHEDVHPHQWRIWKHDGMDFHQWEXLOGLQJ²WREHDUUDLJQHGLQVRWKDWKH
PLJKW DYRLG DVFHQGLQJ VHYHUDO IOLJKWV RI VWDLUV²JLYHQ 5XQ\RQ¶V SK\VLFDO
GLVDELOLWLHV 5XQ\RQ GHQLHG EHLQJ RIIHUHG DQ DOWHUQDWH ORFDWLRQ IRU KLV
DUUDLJQPHQW EXW QRWHG WKDW KH DJUHHG WR XVH WKH VWDLUV LI WKH RIILFHUV ZRXOG
SURYLGHKLPZLWKKLVFDQHDQGWLPHWRUHVW5XQ\RQWKHQDOOHJHGWKDW6HUJHDQW













DQDO\]LQJ 5XQ\RQ¶V H[FHVVLYHIRUFH FODLP DULVLQJ EHIRUH KLV DUUHVW
1RQHWKHOHVV JLYHQ 5XQ\RQ¶V DGPLWWHG EDWWHU\²D FULPH LQYROYLQJ SK\VLFDO
YLROHQFH²RI D SROLFH RIILFHU DQG YLGHR HYLGHQFH RI WKH DOWHUFDWLRQ EHWZHHQ
5XQ\RQDQGWKHRIILFHUVGHSLFWLQJ5XQ\RQDVDQLPPHGLDWHWKUHDWWRWKHRIILFHUV
-XGJH&RSHQKDYHUIRXQGWKDWWKHRIILFHUV¶XVHRIIRUFHGXULQJWKHLQLWLDODUUHVW
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,URQLFDOO\ -XGJH &RSHQKDYHU GLVPLVVHG WKH RIILFHUV¶ PRWLRQ IRU
VXPPDU\ MXGJPHQW UHJDUGLQJ 5XQ\RQ¶V DOOHJDWLRQV RI H[FHVVLYH IRUFH
VXEVHTXHQWWRKLVDUUHVWLQVRIDUDVWKH\³LQFRUUHFWO\DVVXPH>G@WKDWWKH)RXUWK
$PHQGPHQW JRYHUQ>HG@ >5XQ\RQ¶V@ DOOHJDWLRQV WKDW >'HSXW\@ 0LOOHU DQG
>6HUJHDQW@6PLWKSK\VLFDOO\DEXVHGKLPLQWKHVWDLUZHOOVXEVHTXHQWWRKLV
DUUHVW´ 7KXV EHFDXVH WKH RIILFHUV IDLOHG WR HVWDEOLVK WKHLU HQWLWOHPHQW WR
MXGJPHQWDVDPDWWHURIODZ-XGJH&RSHQKDYHUGHQLHGWKHLUPRWLRQIRUVXPPDU\
MXGJPHQW ³ZLWK UHVSHFW WR WKH FODLPV FRQFHUQLQJ DQ\ DEXVH VXIIHUHG E\
>5XQ\RQ@ZKLOHLQFXVWRG\LQWKHVWDLUZHOO´
1HYHUWKHOHVVIRUWKHSXUSRVHVRIWKLV1RWHWKHVHFWLRQVWKDWIROORZZLOO
FRQVLGHU 5XQ\RQ¶V FDVH KDG WKH RIILFHUV FRUUHFWO\ DVVHUWHG D )RXUWHHQWK
$PHQGPHQWGHIHQVH,QKLVRSLQLRQ-XGJH&RSHQKDYHULGHQWLILHVWKH)RXUWHHQWK
$PHQGPHQWDVJRYHUQLQJDSUHWULDOGHWDLQHH¶VFODLPRIH[FHVVLYHIRUFH+H
IXUWKHU LGHQWLILHV WKDW LQ DQDO\]LQJ )RXUWHHQWK $PHQGPHQW H[FHVVLYHIRUFH
FODLPVWKHFRXUWPXVWFRQVLGHUWKHJohnson v. GlickIDFWRUVGLVFXVVHGDERYH
7KHVH IDFWRUV LQFOXGH  ³WKH QHHG IRU WKH DSSOLFDWLRQ RI IRUFH´  ³WKH
UHODWLRQVKLSEHWZHHQWKHQHHGDQGWKHDPRXQWRIIRUFHXVHG´³WKHH[WHQWRI
WKHLQMXU\LQIOLFWHG´DQG³ZKHWKHUWKHIRUFHZDVDSSOLHGLQDJRRGIDLWKHIIRUW
WRPDLQWDLQ DQG UHVWRUHGLVFLSOLQHRUPDOLFLRXVO\ DQG VDGLVWLFDOO\ IRU WKHYHU\
SXUSRVHRIFDXVLQJKDUP´(DFKIDFWRUZLOOEHFRQVLGHUHGLQWXUQ
i. The Need for the Application of Force 
1RWZLWKVWDQGLQJWKHIDFWWKDW5XQ\RQZDVDUUHVWHGIRUEDWWHULQJDSROLFH
RIILFHU²D FULPH RI SK\VLFDO YLROHQFH²LW LV TXHVWLRQDEOH ZKHWKHU 6HUJHDQW
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6HUJHDQW 6PLWK DQG 'HSXW\ 0LOOHU NLFNHG SXVKHG DQG VKRYHG KLP LQ WKH
VWDLUZHOO $V VXFK LW LV TXHVWLRQDEOH ZKHWKHU 6HUJHDQW 6PLWK DQG 'HSXW\
0LOOHUQHHGHGWRXVHIRUFHDQGZKHWKHUWKH\DFWXDOO\XVHGDQ\DPRXQWRIIRUFH
DJDLQVW5XQ\RQ
ii. The Relationship Between the Need and the Amount of 
Force Used 
$V QRWHG DERYH LW LV XQFOHDU IURP WKH IDFWV DOOHJHG E\ HLWKHU SDUW\
ZKHWKHU 6HUJHDQW 6PLWK DQG 'HSXW\0LOOHU QHHGHG WR H[HUFLVH IRUFH DJDLQVW
5XQ\RQ0RUHRYHUWKHSDUWLHV¶IDFWXDODOOHJDWLRQVGLIIHUDVWRZKHWKHU6HUJHDQW
6PLWKDQG'HSXW\0LOOHUDFWXDOO\DSSOLHGIRUFHWR5XQ\RQLQWKHVWDLUZHOO2Q
WKH RQH KDQG LI WKH RIILFHUV XVHG DQ H[RUELWDQW DPRXQW RI IRUFH WR UHVWUDLQ
5XQ\RQZLWKRXWDQ\QHHGWRH[HUFLVHVXFKIRUFHRQHFRXOGFHUWDLQO\DVVXPHWKDW
WKLVIDFWRUZRXOGZHLJKKHDYLO\LQ5XQ\RQ¶VIDYRU2QWKHRWKHUKDQGLI5XQ\RQ
ZHUH WRKDYHFRQWLQXHGKLVSULRUDQWLFVZKLFKXOWLPDWHO\ OHG WRKLVDUUHVW IRU
EDWWHULQJDSROLFHRIILFHUDQGWKHRIILFHUVDSSOLHGDOHYHORIIRUFHFRQVLVWHQWZLWK
5XQ\RQ¶VYHUVLRQRIWKHIDFWVRQHFRXOGFHUWDLQO\DVVXPHWKDWWKLVIDFWRUZRXOG
ZHLJK LQ WKH RIILFHUV¶ IDYRU 1RQHWKHOHVV EHFDXVH WKH DOOHJHG FLUFXPVWDQFHV
ZHUH LQFRQVLVWHQW EHWZHHQ WKH SDUWLHV LW LV TXHVWLRQDEOH ZKHWKHU WKLV IDFWRU
ZRXOGZHLJKKHDYLO\IRU5XQ\RQRUWKHRIILFHUV
iii. The Extent of the Injury Inflicted 
-XGJH&RSHQKDYHU¶V RSLQLRQGRHV QRW RXWOLQH WKH LQMXULHV VXIIHUHGE\
5XQ\RQ DV D UHVXOW RI WKH RIILFHUV¶ DOOHJHG XVH RI IRUFH LQ WKH VWDLUZHOO
1RQHWKHOHVVLQWKHJohnson v. GlickRSLQLRQWKH6HFRQG&LUFXLWQRWHGWKDW³>Q@RW
HYHU\SXVKRU VKRYH HYHQ LI LWPD\ ODWHU VHHPXQQHFHVVDU\ LQ WKHSHDFHRI D
MXGJH¶V FKDPEHUV YLRODWHV D SULVRQHU¶V FRQVWLWXWLRQDO ULJKWV´ 7KXV LI WKH
LQMXULHV VXIIHUHG E\5XQ\RQZHUH UDWKHUPLQLPDO LW LV XQOLNHO\ WKDW 6HUJHDQW
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iv. Whether the Force Was Applied in a Good Faith Effort 
To Maintain and Restore Discipline or Maliciously and 
Sadistically for the Very Purpose of Causing Harm 
,Q5XQ\RQ¶VFDVH-XGJH&RSHQKDYHUQRWHVWKDWWKHRIILFHUV¶XVHRIIRUFH
EHIRUH 5XQ\RQ¶V DUUHVW ZDV UHDVRQDEOH JLYHQ WKH FLUFXPVWDQFHV RI 5XQ\RQ¶V
EHKDYLRU+RZHYHU LW LVQRWFOHDUZKHWKHU5XQ\RQSRVHGWKHVDPHOHYHORI
WKUHDW WR WKH RIILFHUV LQ WKH VWDLUZHOO )URP5XQ\RQ¶V SHUVSHFWLYH RQH FRXOG
FHUWDLQO\GHGXFHWKDWWKHRIILFHUVZRXOGKDYHQRUHDVRQWR³PDLQWDLQDQGUHVWRUH
GLVFLSOLQH´ ZLWK UHJDUG WR 5XQ\RQ LQ WKH VWDLUZHOO LQVRIDU DV KH SRVHG QR
LPPHGLDWH WKUHDW WR WKHRIILFHUV2Q WKHRWKHUKDQGJLYHQ5XQ\RQ¶V UHFHQW
KLVWRU\RIEDWWHULQJRIILFHUVRQHFRXOGFHUWDLQO\FRQFOXGHWKDW²LIWKHRIILFHUV
LQGHHGDSSOLHG IRUFH WR5XQ\RQ LQ WKHVWDLUZHOO²LWZDVDJRRG IDLWKHIIRUW WR






EHLQJHQWLWOHG WRTXDOLILHG LPPXQLW\RU DW WKHYHU\ OHDVW VXPPDU\ MXGJPHQW
EHIRUHWULDO
C. The Consequential Effect of Applying Both Constitutional Standards On 
Qualified Immunity 
$VMcMillen DQGRunyon LOOXVWUDWHZKHWKHU WKH)RXUWKRU)RXUWHHQWK
$PHQGPHQW VWDQGDUGV DSSO\ WR D JLYHQ   H[FHVVLYHIRUFH FODLP LV
SRWHQWLDOO\DGLVSRVLWLYHTXHVWLRQZLWKUHJDUGWRTXDOLILHGLPPXQLW\*LYHQWKH
ILUVW SURQJ RI D TXDOLILHG LPPXQLW\ DQDO\VLV²ZKHWKHU WKH RIILFHU YLRODWHG D
SODLQWLII¶VFRQVWLWXWLRQDOULJKW²WKHDSSURSULDWHFRQVWLWXWLRQDOVWDQGDUGLVKLJKO\
UHOHYDQW $VZDV VHHQ LQMcMillen WKH )RXUWK$PHQGPHQW¶V UHDVRQDEOHQHVV
VWDQGDUGSURYLGHGDPXFKPRUHSODLQWLIIIULHQGO\VWDQGDUGIRUDVVHVVLQJZKHWKHU





2Q WKH RWKHU KDQG LW LV XQOLNHO\ WKDW D FRXUW ZRXOG ILQG WKH0LQJR &RXQW\
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SURWHFWLRQV XQGHU WKH 'XH 3URFHVV &ODXVH $V VXFK D TXDOLILHG LPPXQLW\












([FHVVLYHIRUFH SODLQWLIIV PXVW WKHQ HVWDEOLVK WKDW WKH FRQVWLWXWLRQDO ULJKW






DSSO\ WKH >FOHDUO\ HVWDEOLVKHG ULJKWV@ SURQJ LV FUXFLDO´ +H LOOXVWUDWHV WKDW








ILUVW GHWHUPLQH ZKHWKHU WKH IRUFH XVHG E\ WKH ODZ HQIRUFHPHQW RIILFHU ZDV REMHFWLYHO\
XQUHDVRQDEOHSee7DKLU'XFNHWWUnreasonably Immune: Rethinking Qualified Immunity in Fourth 
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DPRQJIHGHUDOFLUFXLWVWKDWSODLQWLIIVUDUHO\JHWUHFRYHU\LQVXFKFDVHV
DQG  WKDW WKH PL[HG UHVXOWV DUH ³KDUGO\ UHTXLUHG E\ WKH FRPPRQ ODZ RU
SULQFLSOHVRIVWDWXWRU\RUFRQVWLWXWLRQDOLQWHUSUHWDWLRQ´
















WKH JRYHUQDQFH RI WKH )RXUWK $PHQGPHQW¶V UHDVRQDEOHQHVV VWDQGDUG
)XUWKHUPRUH6XSUHPH&RXUWMXULVSUXGHQFHLQVWUXFWVORZHUFRXUWVWRDQDO\]HDQ\






IURP WKH )RXUWK $PHQGPHQW WR WKH )RXUWHHQWK $PHQGPHQW LV D MXGLFLDO
GHWHUPLQDWLRQRISUREDEOHFDXVH
6XSUHPH&RXUWMXULVSUXGHQFHZLWKUHJDUGWR)RXUWK$PHQGPHQWVHL]XUHV
KDV DOZD\V IRFXVHG RQ ZKHWKHU DQ DUUHVWLQJ RIILFHU KDG SUREDEOH FDXVH WR
HIIHFWXDWHWKHDUUHVW)RUH[DPSOHDZDUUDQWOHVVDUUHVWLVDQXQUHDVRQDEOHVHL]XUH





 6HH'LDQD(&ROHThe Antithetical Definition of Personal Seizure: Filling the Supreme 
Court Gap in Analyzing Section 1983 Excessive-Force Claims Arising After Arrest and Before 
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+RZHYHU HYHQ LI DQ RIILFHU PD\ DUUHVW DQ LQGLYLGXDO ZLWKRXW D ZDUUDQW WKH
RIILFHUVWLOOPXVWSURPSWO\VHFXUHDMXGLFLDOGHWHUPLQDWLRQRISUREDEOHFDXVH
0RUHRYHU PDJLVWUDWH MXGJHV LVVXLQJ ZDUUDQWV IRU DQ LQGLYLGXDO¶V DUUHVW PXVW
PDNHWKHGHWHUPLQDWLRQDVWRZKHWKHUWKHDUUHVWLQJRIILFHUVKDYHSUREDEOHFDXVH
WRHIIHFWXDWHWKHDUUHVW,WLVRQO\ZKHQSUREDEOHFDXVHKDVEHHQHVWDEOLVKHGWKDW
DQ DUUHVW KDV EHHQ FRPSOHWHG IRU ODZ HQIRUFHPHQW SXUSRVHV :LWKRXW WKLV
GHWHUPLQDWLRQ WKH DUUHVW PD\ EH KHOG XQODZIXO DQG LQGLYLGXDOV VXEMHFW WR
XQODZIXODUUHVWVPD\EHHQWLWOHGWRUHPHGLHV
$V(DPRQQ2¶+DJDQQRWHVSODFLQJ WKHGLYLGLQJ OLQHEHWZHHQ)RXUWK
$PHQGPHQW SURWHFWLRQ DQG )RXUWHHQWK $PHQGPHQW SURWHFWLRQ DW WKH MXGLFLDO
GHWHUPLQDWLRQRISUREDEOHFDXVHLVDSSURSULDWHIRUVHYHUDOUHDVRQV)LUVWSODFLQJ
WKH GLYLGLQJ OLQH DW WKH SUREDEOH FDXVH KHDULQJ LV ³QHLWKHU IRUWXLWRXV QRU
DUELWUDU\´ 5DWKHU LW LV D FOHDU SRLQW DORQJ WKH ³FXVWRGLDO FRQWLQXXP´ WKDW
ZRXOGQRWRQO\SURYLGHDEULJKWOLQHUXOHFODULI\LQJWKHFRQVWLWXWLRQDOULJKWVRI
LQGLYLGXDOVILQGLQJWKHPVHOYHV LQ WKLVSDUWLFXODUFXVWRGLDOVLWXDWLRQEXWZRXOG
DOVRSURYLGHD UXOH WKDW LV FRQVLVWHQWZLWK)RXUWKDQG)RXUWHHQWK$PHQGPHQW





ZKHWKHU D SDUWLFXODU VHW RI FLUFXPVWDQFHV JLYHV ULVH WR D )RXUWK $PHQGPHQW
YLRODWLRQ %XW D EULJKWOLQH UXOH HVWDEOLVKLQJ WKH WLPHOLQH GXULQJ ZKLFK DQ
DUUHVWHH¶V ULJKWVDUHJRYHUQHGE\ WKH)RXUWK$PHQGPHQWZLOOKHOS IDFLOLWDWHD
FRQVLVWHQW GHYHORSPHQW RI )RXUWK$PHQGPHQW MXULVSUXGHQFH WR EH DSSOLHG WR
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GLYLGLQJ OLQH EHWZHHQ )RXUWK $PHQGPHQW SURWHFWLRQ DQG )RXUWHHQWK
$PHQGPHQWSURWHFWLRQDWWKHMXGLFLDOGHWHUPLQDWLRQRISUREDEOHFDXVHSODFLQJ








6HFRQG HYHQ LI SROLFH FRQGXFW PD\ QRW UHVXOW LQ WKH YLRODWLRQ RI D ³FOHDUO\
HVWDEOLVKHG´ODZDWWKHYHU\OHDVWORZHUFRXUWVVKRXOGEHDEOHWRHVWDEOLVKWKDW
FHUWDLQ XVHV RI IRUFH E\ ODZ HQIRUFHPHQW YLRODWH DQ LQGLYLGXDO¶V )RXUWK
$PHQGPHQW ULJKWV 7KLV WRR VKRXOG UHVXOW LQ WKH GHYHORSPHQW RI )RXUWK
$PHQGPHQWMXULVSUXGHQFHLQWKHORZHUFRXUWV)LQDOO\SODFLQJWKHGLYLGLQJOLQH
DWWKHSUREDEOHFDXVHKHDULQJZLOOUHVXOWLQSROLFHGHSDUWPHQWVDFURVVWKHFRXQWU\
KDYLQJ D SDUWLFXODU SRLQW LQ WKH ODZ HQIRUFHPHQW FRQWLQXXP WR DVVHVV WKH
FRQVWLWXWLRQDOLW\ RI WKHLU DFWLRQV 7UDQVSDUHQF\ EHWZHHQ ODZ HQIRUFHPHQW DQG








D MXGLFLDOGHWHUPLQDWLRQRISUREDEOHFDXVHKDV OHIW WKHFRQVWLWXWLRQDO ULJKWVRI
VRPH H[FHVVLYHIRUFHSODLQWLIIV XQFHUWDLQ 0RUHRYHU LW KDV OHIW ORZHU FRXUWV
DQDO\]LQJ TXDOLILHG LPPXQLW\ GHIHQVHV LQ GLVDUUD\ DV WKH ULJKWV RI VXFK
LQGLYLGXDOV DUH QRW ³FOHDUO\ HVWDEOLVKHG´ $OWKRXJK VRPH OHJDO FRPPHQWDWRUV
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
Hendrickson WKH ORZHU FRXUWV DUH XQFRQYLQFHG $V VXFK XQWLO WKH 6XSUHPH
&RXUWDUWLFXODWHVWKHDSSURSULDWHVWDQGDUGIRUDVVHVVLQJVXFKFODLPVORZHUFRXUWV
VKRXOG FRQVLGHU GUDZLQJ WKH GLYLGLQJ OLQH DW WKH SUREDEOH FDXVH KHDULQJ
,QGLYLGXDOVDOOHJLQJH[FHVVLYH IRUFHDIWHU WKH LQLWLDODFWRIDUUHVWEXWEHIRUHD
MXGLFLDOGHWHUPLQDWLRQRISUREDEOHFDXVHVKRXOGKDYHWKHPHULWVRIWKHLUFODLPV
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